Center on Law and Security, New York University School of Law

Terrorist Trial Report Card:
September 11, 2001-September 11, 2009

January 2010



Acknowledgments

Executive Director of the Center on Law and Security / Editor in Chief

Karen J. Greenberg

Director of Research/Writer

Francesca Laguardia

Editor

Jeff Grossman
Research
Jessica Alvarez, Gayle Argon, Daniel Peter Burgess, Laura C. Carey, Andrea Lee Clowes, Casey Doherty,
Meredith J. Fortin, Alice Goldman, Matt Golubjatnikov, Isabelle Kinsolving, Tracy A. Lundquist, Adam Maltz,
Robert Miller, Lea Newfarmer, Robert E. O’Leary, Jason Porta, Meredythe M. Ryan,

Dominic A. Saglibene, Alexandra Ross Schwartz, Moses Sternstein, Nancy Sul, and Jonathan Weinblatt

Designer

Wendy Bedenbaugh

Senior Fellow for Legal Affairs

Joshua L. Dratel

Faculty Co-Directors of the Center on Law and Security

David Golove, Stephen Holmes, Richard H. Pildes, and Samuel J. Rascoff
Special thanks to Barton Gellman, CLS Research Fellow.

In its formative years, the Terrorist Trial Report Card was supervised consecutively by Andrew Peterson,

Daniel Freifeld, and Michael Price. Our gratitude for their work is immeasurable.

Thanks also to Nicole Bruno and David Tucker.

The Center on Law and Security

New York University School of Law
110 West Third Street ¢ New York, NY 10012 < 212-992-8854 « cls@exchange.law.nyu.edu

Copyright ©2010 by the Center on Law and Security

www.lawandsecurity.org



The Terrorist Trial Report Card, 2001-2009

tudying the full eight years of post-9/11 federal terrorism prosecutions, the Center on Law and

Security has assembled a massive relational database, a resource that exists nowhere else.
Periodically we have reached into the growing data set and pulled out snapshots of the most illuminating
trends. This year’s Terrorist Trial Report Card reveals much about the government’s changing legal
strategies, the varied biographies of the defendants, and the nature of the threat.

As the number of prosecutions approaches 1,000, federal prosecutors have shifted strategies and courts
have honed their ability to try alleged terrorists. An early practice of making high-profile arrests while
prosecuting few terrorism charges eroded public trust and muddied assessments of the nature and scale
of the threat after 9/11. Our research shows that in recent years there has been a strong trend, little noticed
in the public debate, towards a more effective use of the criminal justice system. Despite procedural and
substantive challenges, the gap between public allegations of terrorism and the existence of charges of
terrorism in court has narrowed considerably. An increasing percentage of convictions involve the more
serious charges and a growing percentage of those accused of terrorism are convicted. Overall, the
Justice Department has adopted a more disciplined approach, promising less in its public pronounce-
ments and delivering more in the courtroom.

Prosecutions
The Number of Cases

To conduct this study, the Center searched deeply in the public record for information about cases in
which arrests were announced or disclosed in the news media. When the spotlight moved away, we
continued to follow those cases to their conclusions — cataloging, among many other things, the variety
of charges, the rates of conviction and acquittal, and the sentences. The number of cases demonstrates
the seriousness with which the Department of Justice pursued them. Although the Bush administration’s
National Defense Strategy of 2005 referred to courts as part of a “strategy of the weak,” the high
number of cases suggests that Department of Justice was an important player in President Bush’s war on
terror. All told, there have been 828 such prosecutions, making up 337 cases against 804 individuals in
these eight years.

The Initial Response to 9/11

The number of arrests outpaced the quality of the charges and subsequent prosecutions immediately after
9/11. The vigor with which the Dol conducted its prosecutions often did not live up to initial accusations
of terrorism. The Dol struggled to institute a strategy of prevention (in which lesser charges are used as
a means of taking those considered dangerous off the streets) and often failed to secure the kinds of
convictions they initially envisioned. In the first year following the attacks, fewer than one in 10 of the
announced terrorism arrests were tested as such in court, and the number remained under two in five the
following year. Prosecutors most often sought lesser or unrelated indictments.



The Evolving Record

While the Dol continues to pursue a strategy of prevention, the emphasis has shifted to trying accused
terrorists as terrorists. More and more, the allegations made in public have eventually been charged and
proven in court. In 2001/2002, 8% of defendants labeled as terrorists in the media were charged under
terrorism statutes, and of those 38% were convicted of terrorism. In 2006/2007, those numbers increased
to 47% charged and 84% convicted.

The overall conviction rate for prosecutions involving terrorism charges rate now stands at 89%.

At the same time, the number of cases has leveled off to a yearly average of fewer than 30, in contrast
to the 127 cases indicted in the year immediately following 9/11.

Critiques and findings

Throughout the course of these trials, human rights and civil liberties advocates have criticized the DoJ’s
approach as contrary to basic norms of justice and due process. Trends drawn from the Center’s data-
base shed light on several of the more controversial practices.

One such concern has focused on the material support statutes, which some contend are overbroad and
unconstitutionally vague, sweeping up people who had no idea that their activities were used to support
terrorism. That concern has had some judicial support, including in a case now pending before the
Supreme Court (formerly Humanitarian Law Project v. Reno, now called Humanitarian Law Project v.
Holder). No case as yet has been dismissed on these grounds. The Center found that in 68% percent of
prosecutions involving material support charges the government claimed that the defendant had a
particular target in mind. In half of the remaining material support prosecutions, the government
claimed that the defendant had traveled to a terrorist training camp.

The reliability of the government’s evidence has also proven controversial. In the Lodi case of 2005 (U.S.
v. Hayat), for example, questions remained even after conviction about the way in which the interroga-
tor led the defendant to confess that he had trained abroad in a terrorist camp. In the Albany case of 2004
(U.S. v. Aref), critics claimed that the use of an informant amounted to entrapment — the defendant
repeatedly told the FBI informant in taped conversations that he did not want to participate in jihad, only
to be tempted to launder money when he was down on his luck.

The use of the preventive approach to trial and the reliance upon classified information — including the
mechanisms provided for by the Classified Information Procedures Act — have been sources of further
concern. If information is classified, how can the public trust the allegations made behind closed doors?
How can defendants challenge the authenticity of claims against them if the government provides only
summary information? Alternatively, can the legal system address the requirements of CIPA and still
adequately protect national security?

Another debate involves the conditions of pretrial confinement. In a number of cases — such as those
against Syed Hashmi and Mohammed Warsame — the DoJ has imposed special administrative measures
(or “SAMs”) that amount to solitary confinement. So, too, SAMs for post-conviction prisoners remain
a concern.



In some instances, the use of deportation proceedings following acquittals has brought harsh criticism.
Lyglenson Lemorin, acquitted of his alleged role in the Liberty City Seven plot, was subjected to
deportation proceedings nonetheless. We were able to find indications of deportation proceedings in nine,
or 13%, of the resolved prosecutions that did not result in conviction. In several instances, however, it
appears that defendants agreed to deportation as part of a plea bargain.

Our research suggests that the techniques employed by prosecutors in terrorism-associated cases — notably
the use of informants and lesser charges — do not differ markedly from those employed in prosecuting
serious drug charges and organized crime. High-profile terrorism cases, in effect, have drawn greater
attention to longstanding but little-noticed criticisms of well-established prosecutorial tactics.

The Terrorist Threat

Over time, as information became available, the Center has added categories and content to its database,
including, for example, the nature of the alleged targets, the terrorist organizations linked to alleged plots,
and the weapons used or planned for use in each case. The database was thus transformed from a tool for
assessing legal proceedings alone to a repository of substantive information about terrorism and terrorists
themselves — their origins, their aims, their access to dangerous materials, their methods of training, and
their affiliations. Among the findings:

* Of the defendants whose citizenship we were able to identify, the largest contingent is from the U.S.

* We were able to identify an alleged affiliation with a terrorist group for fewer than half of the
defendants. For those whom we did, the most common affiliation was not with a radical Islamist
organization but with the Revolutionary Armed Forces of Colombia, or FARC, a group of Marxist
guerillas formed in 1964. Al Qaeda links, the second-most frequently alleged, were cited for only 11%
of the individual defendants.

* No specific target was alleged in 63% of prosecutions of alleged international terrorists. Of those
that that did involve a specific target, 67% were aimed overseas and 16% were aimed at military
installations, equipment, or personnel.
* Five percent of defendants were charged under the weapons of mass destruction statute (a figure
that does not include other charges involving explosives or destructive devices).
Conclusions
Many of the Center’s factual findings are relevant to ongoing controversies about the best way to respond
to terrorist threats. Some of the most important trends have not been identified before; other data, though
previously available, have not been widely noted in congressional and public debate.

Main Conclusion:

Since 9/11, the Department of Justice’s understanding of terrorism cases has grown exponentially in terms
of its patience in building a case, its understanding of the threats posed by terrorists, and its willingness



to focus on terrorism and other serious charges. The early practice of making high-profile arrests, while
prosecuting few terrorism charges — which brought into question the capacity of the Dol to try
terrorism-related crimes — has largely been addressed.

Other conclusions follow as well:

® The number of announced arrests has declined and the proportion of indictments and convictions
has steadily grown.

* Most prosecutions of international terrorists involved no allegations of specific targets, and where
specific targets were alleged, the targets were usually outside the U.S.

* The Dol effected a successful strategy for convincing defendants to cooperate. Three notable
examples of cooperators are Iyman Faris, whose cooperation may have ultimately led to six other
high-level prosecutions; Mohammed Mansour Jabarah, who provided details on al Qaeda training
camps and methods; and Bryant Neal Vinas, who reportedly began cooperating immediately upon
arrest, providing information leading to overseas prosecutions and domestic alerts.

* Neither Miranda requirements nor the challenges of preserving classified information have
proven to be insurmountable obstacles in terrorism cases. The rate of conviction, nearly nine in 10,
compares favorably to those involving other serious charges.

The trend lines demonstrate convincingly that federal courts are capable of trying alleged terrorists and
securing high rates of conviction. While we can only assess the cases that have been brought, federal
prosecution has demonstrably become a powerful tool in many hundreds of cases, not only for incapac-
itating terrorists but also for intelligence gathering. Much of the government’s knowledge of terrorist
groups has come from testimony and evidence produced in grand jury investigations, including
information provided by cooperators, and in the resulting trials.

Going forward, the government will continue to prosecute alleged terrorists in federal courts. Among
these will be some of the Guantanamo detainees. While these cases will no doubt bring new complex-
ities into the discussion, the overwhelming evidence suggests that the structures and procedures, as
well as the substantive precedents, provide a strong and effective system of justice for alleged crimes
of terrorism.

Karen J. Greenberg

) 54

Executive Director, Center on Law and Security
Editor in Chief
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The Overall Record

I. Results of Terrorism-Associated Prosecutions

Resolved Indictments 593
Convictions 523
Acquittals and Dismissals: 28
Acquitted 10
Dismissed 13
Guilty verdict overturned 4
Not guilty (insanity) 1
Mistrials 1
Charges resolved by plea in another case 2
Charges dropped by prosecutors 39

* Figures for acquittals and dismissals total 4.8% due to rounding.

Conviction rate

100%

88.2%

4.7%

1.7%
2.2%
7%
2%

0.2%

0.3%

6.6%

Conviction rates throughout this report are calculated by dividing the number of convictions
by the number of resolved indictments. Cases that are still awaiting trial are not included when

calculating conviction rates.

Indictments that were dismissed, whether on motion of the prosecution or the defense, are

included in the calculation as non-convictions.

n Terrorism-Associated Prosecutions: Resolved vs. Pending

(828 total prosecutions)

28%

B Resolved (593) (72%)

B Pending (235) (28%)

While general conviction rates provide a
broad sense of the trajectory of terrorism
prosecutions, the significance of these
rates is best understood by an examination
of the details behind the general statistics.
Each category — from conviction to
acquittal — reflects government decisions
about which charges to bring, with an eye
not just towards conviction but towards the
protection of the public safety as well.
Given the national security context alleged
in these prosecutions, the role of targets,
of weapons, and of association further
demonstrates the complexity of these
cases. These analyses also help illuminate
the gap between alleged instances of ter-
rorism and actual terrorism-related convic-
tions. Below are explanations of how each
of the major categories defining the
results of these trials reflects a range of
decisions, aimed not just at outcome but at
refining the possibilities of trial proce-
dures in matters of terrorism.

A. Results for All Charges

The Department of Justice (DoJ) has
indicted 828 defendants. Trials are still
pending against 235 of them, leaving 593
resolved indictments for purposes of analy-
sis. (See chart 1).

Of these 593, 523 defendants were
convicted on some charge either by
guilty plea or after trial, resulting
in an 88.2% conviction rate.'

(See chart 2).

Seventy defendants were not convicted.

Of those who were not convicted:

¢ The majority of non-convicted defen-
dants (39 defendants, or 6.6% of the total

"For more on conviction rates, See, e.g., OFFICE OF THE ATT’Y GEN., U.S. DEP’T OF JUSTICE, THE ACCOMPLISHMENTS OF THE U.S. DEPARTMENT OF JUSTICE 2001-2009, at 14, 38-39, 55, 99 (2009),

available at http://www.usdoj.gov/opa/documents/doj-accomplishments.pdf; RICHARD B. ZABEL & JAMES J. BENJAMIN, JR., HUMAN RIGHTS FIRST, IN PURSUIT OF JUSTICE: PROSECUTING TERORISM
CAsES IN THE FEDERAL COURTS 26 (2008), available at http://www.humanrightsfirst.info/pdf/080521-USLS-pursuit-justice.pdf (hereinafter In Pursuit of Justice).



593 whose indictments have been
resolved) had all charges against them
dropped by the prosecutor. These defendants
and those convicted by guilty plea or after
trial account for 94.8% of all prosecutions.

¢ Ten defendants, or 1.7% of the 593,
were acquitted by a judge or jury at trial.

¢ Guilty verdicts on certain charges
against nine defendants were later vacated
or reversed by a judge. Four of the nine, or
.7%, had guilty verdicts vacated or
reversed in their entirety. (The other five
had guilty verdicts vacated or reversed on
some charges but not all).

¢ Charges against 13 defendants, or 2.2%,
were resolved when the judge in the case
dismissed all charges on the defendant’s
(rather than the prosecutor’s) motion.

¢ Of the remaining four defendants of the
70 who were not convicted, one still has
charges pending that originally resulted in
a mistrial, and so may be tried again; one
was found not guilty by reason of insanity;
and two had all charges dismissed based
on plea bargains in other cases or by their
co-defendants (for an explanation of this
circumstance, see p. 46).

Soon after the 9/11 attacks, DoJ began
accumulating and at times publishing lists
of “terrorism prosecutions.” These lists
were often later found to be faulty, as they
included numerous defendants whom the
Department of Justice at some point
admitted had no connection to terrorism?
Because these lists appear to be untrust-
worthy, it is worthwhile to look at the
resulting conviction rates after these defen-
dants have been factored out.

Removing those cases in which we have
not been able to identify an association
with terrorism other than inclusion on a DoJ
list results in an increased conviction rate.

The conviction rate after list cases
have been factored out is 88.3%.
(See chart 3).

Results of Terrorism-Associated Prosecutions

1% 2% 0% 2%

(593 resolved prosecutions)

88%

B Convicted of any charge (523) (88%)

M Charges dismissed as part of plea agreement in
another case or by others (2) (0%)

I Mistrial (1) (0%)
o Al charges dropped by prosecutor (39) (7%)

Convicted but verdicts later vacated/reversed
(4) (1%)

All charges dismissed by judge upon defense
motion (13) (2%)

Not guilty by reason of insanity (1) (0%)

Acquitted of all charges (10) (2%)

"List” cases

Soon after the 9/11 attacks, DoJ began accumulating and at times publishing lists of “terror-
ism prosecutions.” These lists included defendants whom the Department of Justice at
some point admitted had no connection to terrorism. Similarly, many defendants were referred
to as “terrorism defendants” in initial press releases although any association with terrorism

was later dropped or disavowed.

For purposes of certain analyses in this report, these cases, referred to herein as “list” cases,
have been removed from the data in order to test trends in cases in which the government
more firmly believed that the defendant was related to terrorism in some way.

Results of Non-List Prosecutions (464 resolved, non-list prosecutions)

1%

0% 7% 1%

0% ..~

0%

—2%

88%

Convicted of any charge (410) (88%)

Charges dismissed as part of plea agreement in
another case or by others (2) (0%)

Mistrial (1) (0%)
All charges dropped by prosecutor (31%) (7%)

Convicted but verdicts later vacated/reversed
(4) (1%)

All charges dismissed by judge upon defense
motion (6) (1%)

Not guilty by reason of insanity (0) (0%)

Acquitted of all charges (10) (2%)

*See Dan Eggen & Julie Tate, U.S. Campaign Produces Few Convictions on Terrorism Charges, WAsH. PosT, June 12, 2005, available at http://www.washingtonpost.com/wp-dyn/

content/article/2005/06/11/AR2005061100381.html.
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"Defendants” and “Cases”

A “defendant” or “prosecution” as used herein means an individual who has been indicted.
Defendants may be corporations or organizations (such as FARC or the Benevolence
International Foundation). Individuals may be indicted in multiple criminal cases. In those
instances, they are counted as separate defendants for each case, so that a single individual
may represent multiple defendants. When unique individuals are counted, we have used the

terms “individuals” and “individual defendants.”

A “case” as used herein means all charges and defendants under a single docket number.
Because a single docket will generally combine all defendants and charges in a criminal case,
we present the case count in order to represent the number of plots alleged.

30% |

58%

12%

Top Charge: Terrorism, National Security, or Other Crimes
(828 prosecutions)

Defendants charged under core terrorism
statutes (244) (30%)

Defendants charged with national security
violations or hostage taking but not terrorism
(102) (12%)

Defendants charged under other statutes only
(482) (58%)

18 US.C. § 113B.

After removing the list cases, there are 410
convictions, and the conviction rate
increases from 88.2% to 88.3%. The only
case in which a defendant was found not
guilty by reason of insanity drops out of
the data set, as do eight instances in which
prosecutors chose to drop all charges.
Seven instances of judges dismissing all
charges upon motion by the defendant also
drop out, bringing this percentage down to
1.1%. Otherwise, the numbers remain
largely the same.

B. Chronology of Cases

As can be seen from chart 4, cases
allegedly associated with terrorism prolif-
erated immediately following the 9/11
attacks. This quickly evolved, however,
into a more restrained level of indictments.
The timeline tracks the number of cases
(in other words, numbered by dockets, not
defendants) since September 11th, 2001.
Note that the peak is in November rather
than September of 2001. This is due to the
time lag before post-9/11 investigations
ripened into indictments, and between
arrest and indictment.

C. Results for Prosecutions
Involving Terrorism or
National Security Charges

The Center on Law and Security has tradi-
tionally defined “core terrorism statutes”
as those falling under the Terrorism title of
the United States Code* as well as one
additional provision routinely used to pur-
sue terrorists, the International Emergency
Economic Powers Act (“IEEPA,” found at
50 U.S.C. § 1705). These, however, are not
the only criminal statutes that include ter-
rorism as an element. Others that appear at
least as relevant are 18 U.S.C. § 1992
(“Terrorist attacks and other violence
against railroad carriers and against mass
transportation systems on land, on water, or
through the air”) and 18 U.S.C. §1993
(“Terrorist attacks and other acts of vio-
lence against mass transportation systems”).



Additionally, hostage taking (18 U.S.C.

§ 1203) and national security violations
such as sabotage (“Destruction of national-
defense materials, national-defense prem-
ises, or national-defense utilities,” 18
U.S.C. § 2155) may not require the prose-
cution to prove terrorism as an element of
the crime, yet may regularly be thought of,
in common parlance, as responding to
terrorism.

The set of core terrorism statutes analyzed
by this edition of the Terrorist Trial Report
Card has therefore been expanded to
include 18 U.S.C. § 1992 and 18 U.S.C.

§ 1993. Additionally, IEEPA has been cate-
gorized under “national security violations
and hostage taking,” which is separately
tracked herein. A list of all the statutes
included in each category can be found in
the appendix hereto.

i. Prosecutions involving either
terrorism or national security
charges

Only 29.5% of indictments contain
a charge under one of the core
terrorism statutes.

However, the inclusion of national security
violations noticeably changes the analysis.

In addition to those defendants
charged under a terrorism statute,
102 defendants, or 12.4% of
defendants in cases associated with
terrorism, have been charged with
national security violations or
hostage taking but not terrorism.

This brings the total to 41.9% of
all indictments in the data set.
(See chart 5).

Because national security violations may
be considered similar to terrorism charges,
some reports have consolidated these two
categories. Taken together, terrorism,
national security violations, and hostage

0,
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78%

Results of Non-List Prosecutions Involving Terrorism
or National Security Charges (223 resolved, non-list prosecutions)

W Convicted of terrorism or national security
violations (174) (78%)

Convicted on other statutes only (24) (11%)

Charges dismissed as part of plea agreement
in another case or by others (1) (0%)

Mistrial (1) (0%)

All charges dropped by prosecutor (11) (5%)

Convicted but verdicts later vacated (3) (1%)

All charges dismissed by judge upon defense
motion (1) (0%)

Acquitted of all charges (8) (4%)

5% 5%
|
|

89%

Overall Results of Non-List Prosecutions Involving Terrorism
or National Security Charges (223 resolved, non-list prosecutions)

B Convicted on any charge (198) (89%)

I Charges dismissed as part of plea agreement in
another case or by others (1) (0%)

Mistrial (1) (0%)
I All charges dropped by prosecutor (11) (5%)

B Acquitted, guilty verdicts vacated, or dismissed
by judge upon defense motion (12) (5%)

taking are the top charges in the cases
against 346 defendants. Limiting the data
set to those defendants for whom the ter-
rorism association consists of more than a
mention on a list or an initial passing ref-
erence that is quickly or eventually aban-
doned, terrorism, national security viola-
tions, and hostage taking are the top
charges in 338 indictments, or 48.5% of
the total. Of these indictments, charges
have been resolved against 223 defendants.

The conviction rate in non-list
prosecutions involving terrorism,

national security violations or
hostage taking charges is 88.8%.

One hundred and seventy-four
of these defendants, or 78%,
were convicted on either national
security, hostage taking, or
terrorism charges.

An additional 24 defendants, or
10.8%, were convicted for
violations of other statutes.

(See charts 6 and 7).

4See, e.g., In Pursuit of Justice, supra note 1; RICHARD B. ZABEL & JAMES J. BENJAMIN, JR., HUMAN RIGHTS FIRST, IN PURSUIT OF JUSTICE: PROSECUTING TERRORISM CASES IN THE FEDERAL COURTS
2009 UPDATE AND RECENT DEVELOPMENTS (2009), available at http://www.humanrightsfirst.org/pdf/090723-LS-in-pursuit-justice-09-update.pdf (hereinafter In Pursuit of Justice Update).
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Methodological note for charts 8 and 11:

In order to look specifically at the percentage, over time, of terrorism-associated prosecutions in which terror-
ism is actually charged, the Center looked to the annual percentage and conviction rates — the percentage of
cases that charged terrorism, by year, and the resulting conviction rates.

We used the year of indictment rather than disposition because we consider the relevant factor to be the
amount of evidence that a prosecutor had before indicting pursuant to a terrorism statute. The relevant time
for these purposes is the moment at which the prosecutor chose which crimes to charge. We presume that jury
verdicts — as reflected in the resulting conviction rates — can be used to gauge the accuracy of the charges
that the prosecutor chose.

We chose to use defendants rather than cases to determine conviction rates because a prosecutor may be cor-
rect about some defendants in a case, but not necessarily about all. Our analysis ends in August 2007 because
we know of so few subsequent indictments after that date in which the charges have been resolved against
defendants. Consequently, this analysis becomes unreliable after that date.

Prosecutions Involving Terrorism Charges:
Resolved vs. Pending (244 prosecutions)

B Resolved (157) (64%)

B Pending (87) (36%)

ii. Prosecutions involving terrorism
charges

The percentage of terrorism-associated
prosecutions that involve terrorism charges
has increased. While only 8% of the prose-
cutions included terrorism charges in
2001/2002, the number rose to 47% in
2006/2007. (See chart 8).

In prior years, the Center on Law and
Security noted that DoJ’s conviction rate
decreased when prosecutions under terror-
ism statutes were examined in isolation.
This year, however, we see instead that the
conviction rate increases slightly. Of the
244 defendants who have been charged
under core terrorism statutes, DoJ has
resolved charges against 157. Of these
157, 139 defendants were convicted on
terrorism or other charges.

The overall conviction rate for
indictments in which charges were
brought under core terrorism
statutes since 9/11 is 88.6%.°

The Dol exhibits a sharp learning curve in
this area, however. A conviction rate that
began as low as 78.4% between September
2001 and September 2002 jumped to
92.9% in the 2003/2004 period and
reached 93.9% in 2006/2007. This surpass-
es the average overall felony conviction
rate. (See chart 11).

Of the 157 resolved trials involving
terrorism charges, 113, or 72%, of

defendants were convicted under a

terrorism statute.

An additional 26 defendants, or
16.6%, were convicted of other
charges. (See chart 10).

“The overall conviction rate under core terrorism statutes since 9/11 is 88.53%, but in this instance we have rounded up so as not to appear inconsistent with separate rates for terrorism

convictions and convictions for other charges only. After rounding, they add to 88.6%.



Of those convicted only of other charges:

¢ Eight defendants had the terrorism
charges against them dismissed as part of a
plea bargain in which they pleaded guilty
to national security violations.

¢ Five defendants had the terrorism
charges against them dismissed as part of a
plea bargain in which they pleaded guilty
to other, non-national security charges.

¢ One defendant was convicted on nation-
al security charges while the terrorism
charges resulted in a mistrial.

¢ Three defendants had terrorism charges
dropped by the prosecutor but were con-
victed on national security charges.

¢ Two defendants had terrorism charges
dropped by the prosecutor but were con-
victed on charges other than terrorism or
national security violations.

® Two defendants were convicted on other
charges although a judge vacated their
original terrorism convictions. One of
those two cases involved a conviction on
national security charges.

¢ One defendant was acquitted of terror-
ism charges but convicted on national
security charges.

¢ Four defendants were acquitted of
terrorism charges but convicted of other,
non-national security crimes.

The remaining 18 terrorism defendants,
or 11.5%, were not convicted.
Of those who were not convicted:

¢ Seven defendants had all charges
dropped by the prosecutor.

¢ Six defendants were acquitted of all
charges.

® One defendant’s trial resulted in a
mistrial.

¢ Three defendants had guilty verdicts
vacated or overturned.

¢ One defendant had all charges dismissed
by the judge upon defense motion.

Terrorism Statutes

The term “terrorism statutes” is used herein to mean only those statutes requiring proof of
involvement with terrorism (which generally entails either terrorist conduct or knowing or
intentional aid to a terrorist organization or in furtherance of a terrorist objective).

Other statutes generally considered to be associated with terrorism, but not necessarily impli-
cating terrorism or requiring a prosecutor to prove an association with terrorism, have been
included in the category of national security violations rather than terrorism.

A list of statutes in each category can be found in the appendix hereto.

Results of Prosecutions Involving Terrorism Charges

(157 resolved prosecutions)

I Convicted of terrorism charges (113) (72%)

Convicted of national security charges but not
terrorism (acquitted, vacated, mistrial, or dismissed

4% 2% 1% 4%
on terrorism charges) (14) (9%)

0%

8%
I Convicted only of other charges (12) (8%)

W Mistrial (1) (0%)
W All charges dropped by prosecutor (7) (4%)

9%

I Convicted but guilty verdicts later vacated/
reversed (3) (2%)

[ All charges dismissed by judge upon defense
72% motion (1) (1%)

Acquitted of all charges (6) (4%)

Timeline of Conviction Rates for Prosecutions
Involving Terrorism Charges
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security statutes
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National Security Statutes

While “terrorism statutes” is limited herein to those requiring proof of an association with a
terrorist organization, there are numerous other statutes that are generally considered, in
common parlance, to be related to terrorism. These statutes — such as hostage taking (18
U.S.C. § 1203), sabotage (”Destruction of national-defense materials, national-defense prem-
ises, or national-defense utilities,” 18 U.S.C. § 2155), and the prohibition on development,
possession or use of chemical weapons (18 U.S.C. § 229) — are categorized herein under the
category of national security violations.

Prosecutions Involving National Security
Violations or Hostage Taking but not Terrorism Charges:
Resolved vs. Pending (102 prosecutions)

[ Pending (28) (27%)

. Resolved (74) (73%)

m Results of Prosecutions Involving National Security
Violations or Hostage Taking but not Terrorism Charges

(74 resolved prosecutions)

1%

’ B Convicted of national security violations or
hostage taking (53) (72%)
Convicted only of other charges (12) (16%)

W Charges dismissed as part of plea agreement
in another case or by others (1) (1%)

W All charges dropped by prosecutor (4) (6%)

I All charges dismissed by judge upon defense
motion (1) (1%)

Not guilty by reason of insanity (1) (1%)

Acquitted of all charges (2) (3%)

iii. Prosecutions involving national
security but not terrorism charges

National security violations or hostage
taking have been charged against 229
defendants, or 27.7% of the data set. More
than half of these cases, however, have
also involved charges for violations of
terrorism statutes. Of the 229 defendants,
102 of them, or 12.3%, have been charged
with national security violations or
hostage taking as the top charge.

Of these cases, charges have been resolved
against 74 defendants.

The conviction rate for indictments
involving national security viola-
tions or hostage taking as the top
charge is 87.8%.

Fifty-three defendants were
convicted on national security
charges or hostage taking, resulting
in a 71.6% conviction rate on the
top charge in these cases.

An additional 12 defendants,
or 16.2%, were convicted of other
crimes. (See chart 13).

Of those convicted only of other charges:

¢ Three defendants had the national
security charges dropped by the prosecutor
but were convicted on other charges.

¢ Two pleaded guilty to other charges.

¢ One defendant had the national security
charges dismissed by a judge but was
convicted on other charges.

® One had a guilty verdict vacated, but
was convicted on other charges.

¢ Five defendants were acquitted of
national security charges but convicted on
other charges.

Of the nine defendants who were not con-
victed on some charge, four had all
charges against them dropped by the pros-



ecutor. Charges against another were dis-
missed when he pleaded guilty in another
case. One defendant had all charges
against him dismissed by the judge upon
defense motion, one was found not guilty
by reason of insanity, and two were fully
acquitted at trial.

D. Results for Prosecutions
Involving neither Terrorism
nor National Security
Charges

Of the 828 indictments in the data set,
482 of them, or 58.2%, have been for
criminal violations that can be character-
ized as “ordinary.” These include drug
crimes, theft, immigration offenses, and
numerous other offenses that do not
instinctively suggest the defendant is
associated with terrorism. Of these,
362 have been resolved.

Three hundred and nineteen of
these defendants have been
convicted. This is an 88.1%
conviction rate for indictments in
which neither terrorism nor nation-
al security charges were brought.
(See chart 14).

Forty-three of the resolved indictments in
these cases did not result in convictions.
Of those who were not convicted:

¢ One indictment was dismissed as part
of a plea bargain in another case or with
another defendant.

¢ Twenty-eight indictments were dropped
by the prosecutor.

® One indictment was resolved when the
jury’s guilty verdict was vacated.

¢ Eleven indictments were entirely dis-
missed by a judge upon defense motion.

¢ Two indictments resulted in acquittals.

Results of Prosecutions Involving neither Terrorism nor m
National Security Charges (362 resolved prosecutions)

gy 0% 3% 1%
0% B Convicted (319) (88%)

| Charges dismissed as part of plea agreement in
another case (1) (0%)

Il All charges dropped by prosecutor (28) (8%)

| Convicted but verdict later vacated (1) (0%)

W All charges dismissed by judge upon defense
motion (11) (3%)

Acquitted of all charges (2) (1%)

88%

“Top Charges”

The Center on Law and Security has created a hierarchy of categories of charges, based on
their likely relationship to terrorism and the potential sentence resulting from conviction.
Because a single indictment may include charges under multiple statues, we have used this
hierarchy to determine what we consider to be the top charge in each indictment.

Terrorism statutes are at top of the hierarchy because they require prosecutors to prove specif-
ic elements related to terrorism and because conviction results in severe sentences. They are
followed by national security violations, and then violent crimes and weapons violations.

Racketeering or commercial fraud charges may be brought in terrorism financing cases or in
connection to terrorism financing allegations. Therefore, racketeering immediately follows
weapons violations, followed in turn by drug crimes, commercial fraud charges, and then
“other” (including violations of UN sanctions, conspiracy, extortion, and child pornography).
Finally, those offenses least directly associated with terrorism, and imposing the lowest (but not
necessarily insubstantial) sentences, follow as obstruction of investigation, fraud and false
statements, and immigration violations.

For a list of the specific statutes comprising each category, see the appendix hereto.

244 Most Common Top Charges, by Category E
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Preventive Prosecution

The DoJ has used a broad range of statutes to prosecute defendants whom it has claimed to
be associated with terrorism. This has led to criticism, as only 41.8% of indictments alleged
to be associated with terrorism have been prosecuted under national security or terrorism
statutes. Critics argue that the label of terrorism is being misapplied, since no terrorism asso-
ciation is ever proven in court. Law enforcement officials respond that terrorist plots must
often be disrupted and incapacitated before sufficient evidence is gathered to support terror-
ism or national security charges, and that waiting to gather more evidence would endanger
public safety.

m Most Commonly Used Statutes, by Category

(1,683 charges;not including additional counts for the same charge against any single defendant)

Top Charges, by Percent of Indictments (828 prosecutions)

[ | Immigration Violations (43) (5%)
B Fraud and False Statements (77) (9%)
5% 0% Obstruction of Investigation (9) (1%)
Other (86) (10%)
B Commerdial Fraud, Embezzlement & Theft (54) (7%)
[ | Drug Crimes (60) (7%)
7% [ Racketeering (127) (15%)
Weapons Violations (22) (3%)
B violent Crimes (4) (1%)
B national Security & Hostage Taking (102) (12%)
Terrorism (244) (30%)

1% 3% 15%

I1. Charges Brought

A. Types of Charges Brought

In tracking these cases, we have found that
more than 130 different statutes have been
used to try alleged terrorists, and these are
only the most prominent statutes used in
terrorism-associated indictments. The
crimes charged range from sham mar-
riages to child pornography to money
laundering to the use of weapons of mass
destruction. Still, some trends do emerge.

The terrorism statutes, charged in 244
indictments, are the most frequent catego-
ry of top charge. Because we consider ter-
rorism statutes to be the top charge in any
indictment in which they are included,
they are the most common top charge
while only the second-most commonly
used category of statutes (behind “other”).
(See charts 15 and 16). Terrorism indict-
ments represent 29.5% of all indictments
filed in association with terrorism. Such
indictments appear in 30.3% of all cases in
the data set and 43.6% of non-list cases.

i. Conspiracy

The most commonly charged statutes fall
in the category of “other,” which is made
up of forfeiture statutes, mailing injurious
articles, violations of UN sanctions, extor-
tion and threats, child pornography, and
conspiracy. Criminal conspiracy alone
would constitute the most commonly
charged statute, having been used in 293
indictments.

The comparatively low placement of
“other” crimes as a top charge may be
attributed to the fact that these charges are
almost always brought in combination
with other statutes. Of the “other” crimes,
only criminal conspiracy and child
pornography were brought as the sole
charge in any indictment. Criminal con-
spiracy was charged as the sole charge in
20 instances, or 6.8% of all conspiracy
charges brought. Child pornography
charges were brought in a single indict-
ment, which was later dropped by the
prosecutor.



ii. Fraud, False Statement, and
Immigration Charges

The prevalence of fraud, false statement,
and immigration charges may not be sur-
prising. However, the frequency of such
charges as the sole charges in an indict-
ment may be more so.

We have ranked immigration violations as
the lowest in our ranking of charges.
Therefore, they are the sole charge in
every instance in which they are the top
charge in an indictment. This occurs 39
times, meaning that immigration charges
are the sole charges in more than 30% of
the instances in which they are brought.
They are the sole charges in 4.7% of all
terrorism-associated indictments.

Similarly, fraud and false statements
charges are the sole charges in 62 indict-
ments, or 35.6% of the indictments in
which they are brought. They are the sole
charges in 7.5% of all terrorism-related
indictments.

Together, indictments including only fraud
and false statement charges or immigra-
tion charges represent 12.2% of all terror-
ism-associated indictments. (For more
details on these charges, see p. 53).

B. Case Studies: Disruption

The following cases are examples of situa-
tions in which the DoJ may have acted in
order to disrupt potential threats to public
safety, although it is apparent that these
allegations and any evidence supporting
them are insufficient to determine whether
or not an actual plot was disrupted.
Allegations and circumstances pointing to
possible reasons for the actions of the
Department of Justice are detailed below.
These cases are listed here because they
are confusing, in order to illustrate the dif-
ficulties in judging terrorism prosecutions,
the claims made by prosecutors, and the
decision to prosecute in the case of pre-
ventive prosecutions.

“The Boston Sleeper Cell”

In 2001, the FBI revealed that it was
investigating four men who had worked as
cab drivers in Boston. Two of the men
were arrested and convicted of U.S. immi-
gration violations — one for a sham mar-
riage and the other for entering the U.S.
illegally. Another, Raed Hijazi, was con-
victed in 2001 for involvement in the
“Millennium” plot (designed to occur at
the end of 2000, and involving others who
were prosecuted and convicted for their
participation), which was foiled by an
immigration agent at the U.S./Canadian
border. A fourth was killed leading a mili-
tant strike in Lebanon.

One defendant, Mohamed Elzahabi, was
arrested and indicted in 2003 for false
statements and immigration violations. He

was eventually found guilty of having par-
ticipated in a sham marriage in an effort to
gain citizenship. Over the course of sever-
al days of intense interrogations, Elzahabi
apparently admitted to having trained at a
terrorist training camp in Afghanistan,
where he had known Abu Musab al
Zarqawi, as well has having met the three
men he was later associated with in
Boston. He also admitted to knowing Abu
Zubaydah and Khalid Shaikh Mohammed.
A polygraph machine, to which Elzahabi
was subjected while being interviewed,
reportedly indicated that he was being
deceptive when asked about plans to
attack the United States.

Elzahabi’s case is confusing, as the gov-

ernment’s allegations and suspicions are

obviously quite serious, while other indi-
cators point to his innocence. Elzahabi

Foreign Terrorist Organizations and Specially Designated
Global Terrorists

The federal government maintains multiple terrorist designation lists for different purposes.
Among these are the lists of Foreign Terrorist Organizations (or “FTOs”) and Specially

Designated Global Terrorists (or “SDGTs").

The State Department’s Office of the Coordinator for Counterterrorism compiles dossiers on
groups it believes should be considered FTOs. Only foreign organizations can be included, and
their terrorist activity must threaten U.S. national security or U.S. nationals. Groups are formal-
ly designated by the Secretary of the State, in consultation with the Secretary of the Treasury
and the Attorney General, subject to congressional approval. Once a designation is made and
published, the organization listed can object within 30 days and then again after a period of
two-year cycles. The listing can be revoked by the Secretary of State or by Congress, or set
aside by a judge. As of December 30, 2009, there were 44 FTOs.

18 U.S.C. § 2339B criminalizes the provision of “material support or resources” to an FTO, and
funds owned by an FTO in any U.S. financial institution must be reported to the Treasury
Department.

The list of Specially Designated Global Terrorists is maintained by the Treasury Department’s
Office of Foreign Assets Control. Individuals and entities who meet the enumerated criteria can
be designated under Executive Order 13224 by the Secretary of State or the Secretary of the
Treasury, in consultation with each other and the Attorney General. Once a person or entity is
designated, the Treasury Department moves to block their assets. The list of SDGTs is incorpo-
rated into the Treasury’s list of Specially Designated Nationals. The list detailing SDGTs, includ-
ing alternate names and spellings, runs to 95 pages.

Sources:

“Foreign Terrorist Organizations,” Office of the Coordinator for Counterterrorism, U.S. Dept. of State, July 7, 2009,
available at http://www.state.gov/s/ct/rls/other/des/123085.htm; “Executive Order 13,224," Office of the Coordinator
for Counterterrorism, U.S. Dept. of State, Sept. 23, 2001, available at
http://Awww.state.gov/s/ct/rls/other/des/122570.htm; “What You Need to Know About U.S. Sanctions,” U.S. Dept.
of the Treasury Office of Foreign Assets Control, available at
http://Awww.treas.gov/offices/fenforcement/ofac/programs/terror/terror.pdf.



voluntarily continued strenuous interviews
with the FBI for 17 days, and was report-
edly willing to become an FBI informant.
His plans to obtain citizenship came to law
enforcement attention when he himself
approached a police officer to ask about
background checks in citizenship applica-
tions, stating that he needed to get the citi-
zenship quickly because he was leaving for
Canada.

Elzahabi was sentenced to time served, and
then subjected to deportation proceedings.
He has remained in detention while fight-
ing his deportation, claiming he would be
tortured if returned to Lebanon. Jailed over
the course of his trial, and held in deten-
tion as he fights deportation, Elzahabi has
been in custody since 2004.

Nabil al Marabh spent 2 1/2 years in cus-
tody before being deported to Syria.
Originally thought to be a member of al
Qaeda, and at one point number 27 on the
FBI’s list of terror suspects, al Marabh
reportedly trained in Afghanistan during
the 1990s. An FBI report claimed that he
“intended to martyr himself in an attack
against the United States.”’

The Dol was criticized by some senators
who believed that prosecutors should have
charged him with the crimes they claimed
to have evidence of his having committed.
One Dol spokesman responded to these
criticisms by claiming that deportation had
been sought instead because trying al
Marabh in court would have jeopardized
intelligence sources and methods.

Al Marabh was convicted of illegally
entering the United States and served an
eight-month sentence prior to his deporta-
tion. He was then detained, incommunica-
do, including without access to an attor-
ney, in Syria.

Hezbollah Cigarette Smuggling Case

Thirteen defendants were indicted for
racketeering, smuggling, fraud, and other
criminal violations involving the smug-
gling and selling of untaxed cigarettes.
Although profits from the scheme were
allegedly sent to fund Hezbollah, only one
defendant was indicted on terrorism
charges. While the charges brought were
almost entirely non-violent, prosecutors
asserted that one defendant had threatened
to kill a witness and that another had
received military training in Lebanon.
Over seven years, the group allegedly sent
more than $2,000,000 to Hezbollah. All
but two of the defendants pleaded guilty to
the top charge against them, including the
single defendant charged under a terrorism
statute. Charges are still pending against
the other two defendants.

Attiqullah Sayed Ahmadi

Ahmadi pleaded guilty to possession of a
firearm and immigration violations. Upon
his arrest, law enforcement officials stated
that he had ties to terrorists. However, he
was never charged with terrorism, nor
were terrorism offenses charged as part of
his plea bargain. The terrorism allegations
evidently came from Ahmadi’s apparent
relationship with Gulbuddin Hekmatyar.
Hekmatyar, an Afghan rebel who received
financial support and arms from the CIA
to fight the Soviets during the 1980s, was
the target of a CIA missile strike in 2002
and designated a terrorist in 2003. FBI
agents found phone numbers for
Hekmatyar in Ahmadi’s phone book, as
well as videotapes of recent interviews
given by Hekmatyar, a loaded semiauto-
matic pistol, a loaded semiautomatic rifle,
and 300 rounds of ammunition.

Ali Khaled Steitiye

Ali Khaled Steitiye was alleged to have
begun training with Palestinian militant
groups when he was eight years old. Law
enforcement began investigating him after
he lied to a gun dealer in an effort to
obtain a gun. Steitiye was pulled over and
then arrested when he was found to be in
possession of a 9mm handgun and an
assault rifle, both of which were loaded.
Later, Steitiye became the cause of the
investigation into the Portland Seven case,
in which seven men were alleged to be part
of a Portland, Oregon, training camp — an
officer observed a group of Middle
Eastern men firing guns into a gravel pit
and recognized Steitiye. Steitiye was
named as an unindicted co-conspirator in
the case, although no terrorism charges
were ever brought against him. Steitiye
was charged with weapons violations, to
which he pleaded guilty.

6Despite Fears of Terror Tie, Suspect Goes Back to Syria, N.Y. TIMES, June 3, 2004, available at http://www.nytimes.com/2004/06/03/us/despite-fears-of-terror-tie-suspect-goes-back-to-

syria.html.



C. Conviction Rate by Type of Charge

Which Prosecutions Does the Government Win? Conviction Rates by m
Category of Crime (593 resolved prosecutions)

160
140
120
100
80
60
40
20

. Total resolved cases . Convicted . Acquitted, dismissed . Dismissed by . Dismissed as . Mistrial
or vacated by judge prosecutor part of plea

Categories are by most serious charge; conviction rates are for any charge.

Methodological note:

Because plea bargaining is so prevalent in the criminal justice system as a whole, and because one goal of prosecutors is to convict on any possible statute
and thereby disrupt suspected terrorist activities, chart 18 evaluates the overall results of prosecutions, divided by category of top charge. This allows the
prosecutor every opportunity to successfully disrupt the plans and activities of a suspected terrorist, even when evidence of the most serious potential
allegations or suspicions may be insufficient to support those charges in court.




Average Sentences

Overall: Minimum sentence: 0

Maximum sentence: 1,920 months, or 160 years
Average sentence: 67.0 months, or 5.6 years
Average sentence for persons charged with terrorism: 236.0 months, or 19.7 years

Average sentence for persons convicted of terrorism: 191.9 months, or 16.0 years

Average sentence for persons charged with national security violations but
not terrorism: 124.5 months, or 10.4 years

Average sentence for persons convicted of national security violations and not
charged with terrorism: 90.3 months, or 7.5 years

Average sentence for persons not charged with terrorism or national security
violations: 14.6 months, or 1.2 years

Methodological note for above table and charts 19-23:

There are 13 life sentences in the data set, which in the federal system means life without the possibility of
parole. For purposes of calculating average sentences in the table above and chart 19, life sentences have
been quantified as 30 years. Charts 20-23 include life sentences in the “30 or more years” category.

Federal inmates serving for a maximum term of years (rather than life) generally serve 85% of their sentences.

Sentence totals herein do not include defendants who have been convicted but not yet sentenced or
instances in which the sentence is sealed.
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" U.S. SENTENCING GUIDELINES MANUAL § 3A1.4 (2009).

II1. Post-Trial Matters

A. Sentences

i. Average sentences
(See table to the left)

ii: Sentence lengths
(See charts 19-23)

iii. Terrorism sentencing
enhancements

The federal sentencing guidelines allow
for a sentence to be increased if the defen-
dant is convicted of “a felony that
involved, or was intended to promote, a
federal crime of terrorism.” We have
endeavored to track how often such
enhancements have been imposed.

Whether a sentencing enhancement was
imposed in a particular case is conclusive-
ly discernible only through access to the
sentencing transcripts or the judgment
filed. For cases prior to the advent of
PACER, the federal courts’ electronic case
filing system, judgments are difficult to
find. This includes cases that were
resolved prior to 2004 and those com-
menced before the system became opera-
tional. We rarely found accessible judg-
ments during the course of our research,
making it almost impossible to assess
whether or not sentencing enhancements
are being commonly used and in which
cases. We were able to find an enhance-
ment in 24 of 750 indictments, but infor-
mation from practitioners strongly sug-
gests that terrorism enhancements are
imposed in a far greater proportion of
cases, and almost invariably in material
support cases. Consequently, we do not
suggest relying on these numbers, as the
sample size is so low.

Out of these 24 indictments, 20 of them
included charges on terrorism or national
security grounds. Of the four sentencing
enhancements that we found in indict-
ments that included neither terrorism nor
national security charges, one indictment
was for immigration violations, two were
for fraud and false statements, and one
was for obstruction of an investigation.
(For further discussion, see p. 54).



B. Deportation Proceedings

In order to track how often deportation
proceedings have been used as a countert-
errorism tool, we have tracked each refer-
ence to deportation proceedings for each
defendant in the database. We found such
references in 125 of the 828 indictments.
This number represents a minimum, as we
cannot be certain that we have identified
all instances in which deportation has been
sought (See chart 24. For further discus-
sion, see p.53).

IV. What We Have
Learned about
Terrorism in the U.S.

Certain aspects of terrorism in the U.S. are
not entirely as they were anticipated when
our research began. For example, the data
we have collected suggests that only rarely
do terror suspects in the U.S. match the
fears of possible domestic attacks using
weapons of mass destruction. Some of the
trends we have found are described below.

A. Targets

One of the most striking aspects of terror-
ism prosecutions in the United States is the
nature of the alleged targets. We have
reviewed the allegations in every publicly
available case in order to determine which
defendants were involved in plots that had
developed to the point of having specific
targets and what those targets were. We
then categorized the targets as foreign or
domestic and as military or civilian.

We have not included alleged domestic
terrorists in the analysis here because we
have endeavored to determine how often
international terrorists have been prose-
cuted for targeting U.S. citizens within
the U.S., either civilian or military.
Because domestic terrorists have U.S. tar-
gets by definition, including them would
have skewed the results in attempting to
answer this question.
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Our findings suggest that most terrorism
Sentence Lengths for Prosecutions Involving neither defendants in the U.S. are not endeavoring
Terrorism nor National Security Charges (308 resolved prosecutions) to attack specific targets themselves, and
that those who do hope to engage in
attacks are more often focused overseas
Number of 198 rather than within the U.S.
Indictments 200
Methodological note:
150
94 Those plots that involved both overseas
100 and domestic targets were coded as
domestic. Similarly, those that involved
204 10 4 1 both military and civilian targets were
o .1 s .0 .0 coded as civilian. For purposes of this
Sef;giﬁ z\@\ \@% \@b ¢ \%?}L, @5 @Q \\@% analy§is, we omitted list-only cases, as
& > ) e o° o P & described on page 2. For the reasons
é;}‘% A A v v %QO‘ explained above, we have also omitted
domestic terrorists.
Thirteen individuals (Earnest James
Ujaama, Soliman Biheiri, Thsan Elashyi,
Ghassan Elashyi, Mousa Abu Marzook,
References to Deportation Proceedings (828 prosecutions) Vijashanthar Patpanathan, Haji Subandi,

FARC, Javed Igbal, Abdul Rehman,

Zubair Ahmed, Khaleel Ahmed, and

Noureddine Malkki) were each charged in

two separate cases, and one (Talal Khalil

Chahine) was charged in three, so the data

. Prosecutions in which references to .set ,W?S further reduced to 630 unique .
deportation proceedings were found individuals. We then looked to frequencies
(125) (15%) of the various target types within this

group.

15%

[ Prosecutions in which no reference to
deportation proceedings was found

(703) (85%) The results of this analysis follow.

85%

i. Known vs. unknown targets

62.6% of these individuals were
NOT alleged to be part of a plot
with a specific target. (See chart 25).

“Domestic” vs. “International” Terrorists

We have used the term “domestic terrorists” herein to mean defendants who focus their . ) o
activity on the domestic dimension of causes such as white supremacy, anti-abortion, ani- Prosecutions against the 407 individuals
mal liberation or the environment. who were not alleged to have specific tar-

. ) . . ) , o gets include:
Those alleged to be associated with a foreign or international conflict, whether religiously or

purely politically motivated, have been counted as international terrorists. . . . .
¢ allegations of terrorism financing,

through which money is sent overseas to
entities alleged to be fronts for terrorist
organizations, but without an indication in
the public record as to whether the defen-
dants had particular targets in mind or
knew of specific locations the organiza-
tions might target;



® cases against individuals who obstructed
justice by misleading authorities about
their ties to terrorist organizations, the ties
of others they knew, or the locations of
subjects of counterterrorism investiga-
tions; and

¢ cases against individuals who may have
attempted to start training camps, recruit

individuals, or otherwise facilitate terror-
ism.

As far as we can determine, in none of
these instances did the government allege
an intention to act against a specific tar-
get, either foreign or domestic.

ii. Overseas vs. domestic targets

Of the individuals with a specific
target alleged, 67% were planning
to attack targets overseas.

(See chart 26).

Methodological note:

Plots were counted as overseas if they
included efforts to harm people or proper-
ty overseas, whether the intended victims
were American or citizens of other coun-
tries. Plots to provide support to purely
overseas endeavors, either through financ-
ing, providing weapons or other materials,
or traveling to foreign countries, were also
counted as overseas.

In instances in which an individual sent
support to terrorists specifically for over-
seas battles, or said that he wanted to fight
overseas, we assume he accepted that there
may be civilian targets. We therefore
included these instances in the “overseas,
civilian” target group even if no specific
target was alleged.

iii. Military vs. civilian targets

Of the individuals with a specific
target alleged, 15.6% were planning
to attack military targets.

(See chart 27).

4%

Nature of Alleged Targets (by Individual Defendant)
(650 individuals)

219% 1%
p 2% [ Domestic, civilian (70) (11%)

[l Domestic, military (10) (2%)

M Overseas, military (28) (4%)

[ Overseas, civilian (135) (21%)

63%

|7 No indication of specific target found (407) (63%)

Overseas vs. Domestic Targets (by Individual Defendant)
(243 individuals)

. Overseas (163) (67%)

B Domestic (80) (33%)

Military vs. Civilian Targets (by Individual Defendant)
(243 individuals)

16%

B wiitary (38) (16%)

. Civilian (205) (84%)




Percent of Terrorism-Associated Prosecutions Involving
WMD Charges (828 prosecutions)

[l Defendants charged with use,
attempt to use or conspiracy to use
5% WMDs (42) (5%)

[ Defendants charged under non-
WMD terrorism statutes (202) (25%)

[ Defendants charged with national
security violations but not terrorism
(102) (12%)

[ Defendants charged under other
statutes only (482) (58%)

Percent of Terrorism or National Security
Prosecutions Involving WMD Charges (346 prosecutions)

. Defendants charged with use,
attempt to use or conspiracy to use
12% WMDs (42) (12%)

30%

Defendants charged under non-
WMD terrorism statutes (202) (58%)

Defendants charged with national
security violations but not terrorism
58% (102) (30%)

Alleged Affiliation in Prosecutions Involving WMD Charges

(42 prosecutions)

2% 2% B al Qaeda (9) (22%)

B FARC (13) (31%)

™ No indication of affiliation found (13) (31%)
B Abu Sayyaf (5) (12%)

[ Cambodian Freedom Fighters (1) (2%)

" Free Papua Movement (1) (2%)

"18 U.S.C. § 2332a.

Military targets included personnel and
installations. While 15.6% is a minority, it
is nonetheless significant, particularly
considering that ambiguous instances were
categorized herein as civilian.

Methodological note:

Targets were categorized as military only
when allegations or intercepted discus-
sions referred to military targets specifi-
cally, or when charges were filed after an
attack had already occurred. In instances
in which the details of the intended targets
were scarce or ambiguous, the targets were
categorized as civilian.

Thus, an instance in which discussions
revealed an intent to attack U.S. forces in
Afghanistan would be categorized as hav-
ing an overseas military target. However, a
case in which discussions revealed an
intent to travel to Afghanistan to learn to
build improvised explosive devices
(“IEDs”) to support the Taliban would be
categorized has having an overseas civilian
target, as [EDs may be used against both
soldiers and civilians.

B. Weapons of Mass
Destruction

While the specter of an attack involving
nuclear, chemical, radiological or biologi-
cal weapons is perhaps the most extreme
terrorism scenario, the U.S. Code includes
a broader definition of “weapons of mass
destruction” (or “WMDs”). Under 18
U.S.C. § 2332a, WMDs include “destruc-
tive devices,”8 such as bombs, grenades,
other explosives, and poison gasses.

i. WMD indictments

Prosecutions alleging violations of §
2332a, involving the use of weapons of
mass destruction or an attempt or conspir-
acy to do so, constitute 5% of all terror-
ism-associated indictments. They represent
17.2% of the indictments involving terror-
ism charges and 12.1% of the indictments
involving either terrorism or national secu-
rity charges. (See charts 28 and 29).



ii. Alleged terrorist affiliations
and targets

Most indictments under the WMD statute
involve neither al Qaeda nor other terrorist
organizations normally associated with
jihadi terrorism. Nor do most such indict-
ments involve plots alleged to be aimed at
targets within the United States. In fact,
for many of the defendants charged for
violating § 2332a we have not been able to
find any indication of an affiliation with a
specific, established terrorist organization.
More than a quarter of the defendants
charged under § 2332a fall into this cate-
gory. (See chart 30).

Of the WMD indictments with a specific
target, a majority were aimed overseas. Of
the WMD indictments, 35.7% were alleged
to be part of plots against civilians in the
United States and 61.9% were alleged to
be associated with plots against civilians
overseas. Only one WMD indictment, or
2.4% of such indictments, involved mili-
tary targets, which were also overseas.

(See chart 31).

iii. Alleged plots

Many defendants accused of plots involv-
ing weapons of mass destruction (or explo-
sives that would qualify such) are never
charged under § 2332a but are instead
prosecuted under other statutes, such as
possessing or importing explosive devices.

While only 42 defendants have been
indicted for using, or attempting or con-
spiring to use, weapons of mass destruc-
tion, a total of 161 have been indicted in
connection with 45 alleged plots to use
WMDs. Defendants allegedly involved in
plots to use weapons of mass destruction
constitute